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CHAPTER 1.  1 

Rebuttal on Rate Design Issues 2 

Robert Levin 3 

I. INTRODUCTION 4 

On August 24, 2012, seven parties, including DRA, filed testimony in response 5 

to PG&E’s March 1, 2012, Economic Development Rate (“EDR”) Application 6 

(A.12-03-001).  Like DRA, the large majority of the intervenors identified significant 7 

flaws in PG&E’s EDR proposals.   8 

This rebuttal testimony responds primarily to the intervenor testimony of the 9 

Local Government Parties (“LGP”), which devoted 33 pages to a defense of PG&E’s 10 

EDR proposals.  DRA also addresses rate design proposals of the Alliance for Retail 11 

Energy Markets (“AReM”).  DRA’s rebuttal is divided into two chapters:   12 

 Chapter 1: Rate design issues, 13 

 Chapter 2: Screening and qualification of customers for EDR discounts. 14 

 15 

DRA makes the following findings regarding LGP’s testimony: 16 

 A floor price is required by law and Commission precedent, and is 17 

absolutely essential for ratepayer protection.  An additive floor price, 18 

based on the sum of nonbypassable rate components (“NBCs”) and 19 

marginal costs, is essential to ensure that customers provide sufficient 20 

revenue to cover both marginal costs and NBCs. 21 

 The benefit to ratepayers of an EDR program is correctly measured by 22 

contribution to margin (“CTM”).  A positive CTM is required over the 23 

term of a discounted contract to comply with the ratepayer benefits test 24 

of P.U. Code Section 740.4(h).  Positive CTM should be required of 25 

each EDR program (Standard and Enhanced, separately), and, ideally, 26 

of each EDR participant, over the life of the EDR contract.  27 

 LGP’s discussion of the benefits of attracting customers (Q&A 29) 28 

o Improperly conflates ratepayer benefits with local community 29 

benefits, 30 

o Ignores potential costs to local communities, and 31 

o Ignores the marginal cost to utility ratepayers of serving attracted 32 

or retained customers. 33 
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 It is not at all clear, as LGP alleges
1
 but has not demonstrated, that 1 

EDR-related rate increases (e.g., in San Francisco and throughout the 2 

PG&E system) would be outweighed by benefits in terms of 3 

“investments, jobs, and revenues”, (e.g., in Fresno).  The creation or 4 

existence of “successful and attractive EDR options” is not sufficient to 5 

protect the interests of ratepayers generally.  6 

 LGP’s support of PG&E’s proposal to allow negative distribution rates 7 

is problematic.  PG&E’s proposal is inconsistent with Commission 8 

policy and is, in fact, unlawful in those instances (e.g., for Direct Access 9 

customers) when insufficient revenue is being collected from customers 10 

to fully fund their NBC rate components. 11 

 LGP’s proposal (on p.16) to assess cost recovery requests “after the 12 

fact” is too late, and shows a lack of understanding of how utility cost 13 

are incurred and how utility rates are set.  DRA, however, agrees with 14 

LGP’s statement (on p.28) that “even a de minimis rate impact [from 15 

EDR discounts] must be just and reasonable.” 16 

 LGP has not demonstrated that a five-year 35% discount is necessary to 17 

attract or retain customers.  If the Commission adopts PG&E’s and 18 

LGP’s proposed five-year program duration and five-year contract term, 19 

then the enhanced EDR programs should have a declining discount to 20 

limit ratepayer risk.  21 

 If the Commission adopts a fixed percentage discount, as PG&E 22 

proposes, then it should either:  23 

(1) Limit the term of Enhanced EDR contracts to three years and 24 

terminate any remaining EDR contracts six months after a new EDR 25 

program is adopted for PG&E in the 2017 GRC or subsequent 26 

proceeding; or 27 

(2) Require that any new contracts signed after the effective date of the 28 

2014 GRC Phase 2 proceeding have a positive CTM during the 29 

contract term using updated marginal costs adopted in that 30 

proceeding; and require that any EDR contracts remaining in effect 31 

beyond December 31, 2017 have a reduced discount, beginning on 32 

January 1, 2018, if needed, to ensure a positive CTM using the 33 

updated marginal costs adopted in the 2017 GRC Phase 2 34 

proceeding.  35 

                                              
1 LGP, August 24, 2012, p. 29. 
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 DRA agrees with LGP (and PG&E) that an after-the fact review and 1 

true-up of discount rates is burdensome and likely would be a 2 

disincentive to customers.  While LGP discusses “a more effective 3 

monitoring and measuring of the success of the EDR incentives in any 4 

after-the-fact review,” LGP fails to propose a mechanism to accomplish 5 

such a worthwhile, and indeed vital, objective. 6 

With regard to AReM’s recommendations,  7 

 DRA agrees with AReM’s proposal that, for bundled service customers, 8 

any EDR discounts should be reflected in both distribution and 9 

generation rate components, and prorated according to available 10 

“headroom.” 11 

 DRA, however, disagrees with AReM’s proposal regarding Direct 12 

Access (“DA”) customers because it would result in DA customers 13 

paying a lower distribution rate than similarly situated bundled service 14 

customers. 15 

II. RESPONSES TO TESTIMONY OF LGP 16 

A. The Need for Price Floors   17 

LGP’s testimony states
2
:  “The whole floor price concept is unhelpful and 18 

should be rejected as such, not modified or mitigated.”  DRA couldn’t disagree more, 19 

for the following three reasons: 20 

(1)  Discounts below marginal cost always involve cost shifting because 21 

such costs are incurred as an unavoidable consequence of the EDR 22 

participants’ demand for energy.  If EDR customers do not provide 23 

enough revenue to cover their marginal cost, then other customers, or 24 

possibly utility shareholders, must make up the difference.  As a general 25 

principle, shifting costs from one group of utility customers to another 26 

group of customers, absent a clearly defined public purpose, violates 27 

Commission policy. 28 

(2)  The P.U. Code authorizes EDR discounts only to the extent of ratepayer 29 

benefits.  However, ratepayers benefit from attracting new customers 30 

only when the revenue they provide to the utility exceeds the utility’s 31 

incremental (or marginal) cost incurred to procure and deliver energy to 32 

the customer. 33 

                                              
2
 LGP, August 24, 2012, p. 27. 
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(3)  Where the possibility of competition exists, discounts below marginal 1 

cost, under some circumstances, could be regarded as predatory pricing, 2 

and could violate Federal law.
3
   3 

For these three reasons, marginal cost is, and must remain, a necessary floor under 4 

EDR rates.  5 

In addition, the Commission has clearly stated its interpretation that State law 6 

prohibits the discounting of NBCs.
4
  For this reason, the sum of NBC rate components 7 

is, and must remain, a necessary floor under EDR rates.  The only remaining question 8 

is whether the applicable price floor for EDR discounts must consist of the sum of 9 

marginal and NBCs.
5
  D.07-09-016 unambiguously answers that question in the 10 

affirmative.  DRA fully concurs, for the following reasons:  11 

(1)  Marginal generation and distribution costs are real, physical costs that 12 

must be incurred to procure and deliver energy;  13 

(2)  NBCs are costs that are entirely separate from marginal generation and 14 

distribution costs;   15 

                                              
3
 D.95-12-063 defines “Predatory pricing [as] an illegal pricing strategy that a firm undertakes to 

drive current competitors out of the market and to prevent new entrants by selling a product below 
cost. (Fn. 9)  It is a short-term strategy firms undertake to meet their long-term goal of sustaining 
market power. Firms that already have market power have also used the threat of predatory pricing 
as a strong barrier to entry. Certain circumstances are necessary for a firm to engage in or threaten 
predatory pricing.  In particular, a firm must have the ability to withstand the short-term losses and 
to absorb the increased demand stimulated by the low predatory price. Furthermore, the firm must be 
able to profit from the venture by eventually earning sustainable monopoly profits.  This generally 
requires that the market have strong barriers to entry, such as prohibitively high initial capital or 
other investment costs.”  Per Footnote 9 of this section, “the practice [of predatory pricing] is illegal 
under the Clayton Act of 1914.” 
While the Commission’s definition does not mention pricing below marginal cost, this is typically an 
important part of the definition, as the term is used by economists. According to “About.com 
Economics”:  “In the United States there is no legal (statutory) definition of predatory pricing, but 
pricing below marginal cost (the Areeda-Turner test) has been used by the Supreme Court in 1993 as 
a criterion for pricing that is predatory.”  (emphasis added). 
4
 D.07-09-016, see, e.g., Conclusion of Law No.2. 

5
 In its opening testimony (on pp.2-5 and 2-6) DRA discusses the separate application of price floors 

based on NBCs and marginal costs, and concludes that, from an economic perspective, revenue 

contributed toward NBCs can sometimes be considered as contribution to margin.  This does not, 

however, obviate the need for an additive price floor, which is a legal requirement made necessary to 

ensure that the marginal cost and NBC price floors are satisfied jointly and simultaneously.  

javascript:void(null);
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(3)  Due to this separation, the same dollar of revenue cannot be used to 1 

simultaneously pay the marginal costs of generation and distribution, 2 

and the NBCs; and  3 

(4)  Utilities are legally prohibited from discounting NBCs, even to new or 4 

“at-risk” customers.   5 

It follows logically, from these four points, that each customer must provide a revenue 6 

stream that exceeds the sum of marginal costs and NBCs.  If not, since the marginal 7 

costs cannot be avoided while the customer is being served, there would be 8 

insufficient revenue from the customer to cover his/her share of NBCs, effectively 9 

granting an unlawful discount. 10 

B. The Definition of Ratepayer Benefit in Public Utilities Code 11 

Section 740.4(h) Requires the EDR Program to Generate a 12 

Positive Contribution to Margin over the Contract Term 13 

The LGP testimony, in addressing whether the proposed EDR will result in 14 

benefits to ratepayers as required by P.U. Code §740.4(h), states: 15 

The proposed EDR, especially the enhanced option, will 16 

have tangible and measurable benefits if it attracts 17 

participants (hence my earlier emphasis on the need for 18 

such options to be attractive per se).  The benefits will be 19 

measurable in direct terms and in multiplier terms. 20 

Direct terms include the value of real estate transactions, 21 

of additional and/or new manufacturing facilities, 22 

numbers of employees and – more forensically – in the 23 

maintenance of profitability that protects existing jobs 24 

and investments. In multiplier terms, there are methods to 25 

calculate the likely multiplier impact of a given 26 

investment and thereafter to compare the projected 27 

impacts with actuals.
6
  28 

  29 

                                              
6
 LGP, A12-03-001, August 24, 2012, p. 15, lines 20-27. 
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DRA does not agree with the above interpretation of Public Utilities Code 1 

(“P.U. Code”) §740.4, which states that the Public Utilities Commission (“the 2 

Commission”):  3 

“… shall allow rate recovery of expenses and rate 4 

discounts supporting economic development programs … 5 

to the extent the utility incurring or proposing to incur 6 

those expenses and rate discounts demonstrates that the 7 

ratepayers of the public utility will derive a benefit from 8 

those programs.”   9 

The demonstration of benefits called for by this statute must be assessed from the 10 

point of view of the EDR program non-participants, that is, the utility ratepayers.  11 

Contribution to margin (“CTM”) refers to the excess of the revenue provided 12 

by the new or retained customer above the marginal cost of providing service to the 13 

customer.  Existing ratepayers benefit from PG&E’s acquisition of new customers, or 14 

retention of existing customers
7
 from the EDR program, as long as the revenue 15 

provided by the new or retained customer is greater than the marginal cost of serving 16 

that customer.  DRA believes that CTM is the best measure of ratepayer benefits for 17 

an EDR contract because it results in the tangible benefit of lower rates.  PG&E 18 

appears to concur that CTM is an appropriate measure of ratepayer benefits:    19 

To the extent that utilities can retain or attract sales at a 20 

rate that is lower than the tariffed rate, but higher than 21 

the marginal cost, helps to maintain or add to 22 

Contribution to Margin (CTM).  This CTM can then be 23 

used to keep rates to customers lower than they would 24 

otherwise be.   …. A program benefits ratepayers if the 25 

CTM is greater than zero.
8
 26 

The LGP assertion of what constitutes ratepayer benefits of the EDR program 27 

in order to satisfy the ratepayer benefit requirement of P.U. Code §740.4(h) is 28 

                                              
7
 This is based on the assumption that retained customers receiving a discount are not “free-riders”; 

that is, they would have closed their operations in California, but for the discount.  A free-rider who 
receives a discount imposes a cost on nonparticipating ratepayers even though that customer may still 
have a positive contribution to margin. 
8
 PG&E, A.12-03-001, March 1, 2012, p. 3-2. 
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contrary to the Commission’s interpretation of the statute, as expressed in its prior 1 

EDR decisions.  In Decision 05-09-018, the Commission listed the following as a 2 

Finding of Fact: 3 

 The implementation of successful economic development 4 

projects would benefit ratepayers directly by increasing 5 

the revenues available to contribute to the utilities’ fixed 6 

costs of doing business, thus lowering rates to other 7 

customers.
9
  8 

 9 

Thus, the LGP incorrectly listed the following as ratepayer benefits of the EDR 10 

program:  11 

… the value of real estate transactions, of additional 12 

and/or new manufacturing facilities, numbers of 13 

employees and – more forensically – in the maintenance 14 

of profitability that protects existing jobs and 15 

investments.
10

  16 

These may indeed be benefits to the local community, but they are not, in themselves, 17 

ratepayer benefits.  According to the Commission, the benefits to ratepayers of the 18 

EDR should be measured by the increase in revenues available to contribute to the 19 

PG&E’s fixed costs of doing business, which would result in lower rates for all of 20 

PG&E’s ratepayers. 21 

C. The Ratemaking Process in Effect at the Commission Fully 22 

Captures in Impact of EDR Discounts on Rates. 23 

 The LGP testimony, in addressing the fact that the proposed EDR program 24 

must meet the ratepayer benefit test in P.U. Code §740.4(h), states: 25 

“Again, although I am not a lawyer, nonetheless it seems 26 

to me the non-specific benefits “test” referred to in the 27 

Public Utilities Code only arises if PG&E seeks recovery 28 

of costs in rates. As I understand it, the Commission 29 

generally makes rate-recovery approvals after-the-fact. 30 

Wouldn’t that be the same here, (that is assuming PG&E 31 

                                              
9
 D.05-09-018, p. 26, FOF #2 (emphasis added).  

10
 LGP Testimony, A.12-03-001, p. 15, lines 22-25. 
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even needs to recover any expenditure and the incentive is 1 

not ‘self-funding’)?  The Public Utilities Code test should, 2 

therefore, be no barrier to approval of the EDR options 3 

PG&E proposes.  Let the measurements – and any cost 4 

recovery requests – be assessed at the appropriate time, 5 

i.e. after-the-fact.”  (LGP Testimony, A12-03-001, p. 16, 6 

lines 14-21). 7 

The above statement from the LGP testimony is incorrect and shows lack of 8 

understanding of how utility costs are incurred and how utility rates are set.   Under 9 

PG&E's and LGP’s Enhanced EDR proposal, the Enhanced EDR program very likely 10 

will result in an undercollection of revenue.  In past EDR proceedings, the large 11 

majority of EDR customers have been retention customers, rather than attraction or 12 

expansion customers.  DRA believes that this pattern is likely to continue into the 13 

future.
11

  For retention customers, there is no change in PG&E’s marginal costs, but 14 

there is a revenue shortfall due to the discount.   15 

Under PG&E’s EDR proposals, all of the revenue shortfall would be captured 16 

in the distribution revenue component of PG&E’s rates
12

.  PG&E does not need to 17 

explicitly seek recovery of costs (of EDR-related revenue shortfalls) in rates, as LGP 18 

appears to allege.  The revenue shortfall resulting from EDR discounts automatically 19 

would be allocated and recovered from PG&E’s Distribution Revenue Adjustment 20 

Mechanism (“DRAM”) account
13

 in annual rate adjustments in the Commission’s 21 

normal ratemaking process.  These undercollections automatically are allocated to all 22 

                                              
11

 No evidence has been presented to suggest that attraction or expansion customers will comprise a 
larger percentage of EDR customers than they have in the past. 
12

 PG&E proposes to discount only the distribution component of its rates.  See, PG&E, March 1, 
2012, p. 3-2. 
13

 The undercollections are allocated to all ratepayers based on the ratemaking principles adopted in 
the most recent GRC Phase 2.  The recovery of rate undercollections from the EDR program from the 
DRAM would result in an especially harmful impact to residential customers, who typically bear a 
larger percentage of distribution costs than the residential share of electric system costs as a whole.  
Note that DRA’s proposal, which also discounts the generation rate, would result in some of the 
revenue shortfall being captured in the Energy Resources Recovery Account (“ERRA”).   
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ratepayers when the balances in all balancing accounts are amortized to all ratepayers 1 

in PG&E's Annual Electric True-up advice letter.   2 

It should be noted that the DRAM is a mechanism that tracks authorized 3 

General Rate Case (“GRC”) costs that are set on a forecast basis.  This forecast is 4 

updated on a three-year general rate case cycle.  Contrary to LGP’s perception, the 5 

GRC costs are not set or reviewed “after-the-fact.”  Moreover, the Commission, with 6 

limited exceptions,
14

 sets rates based on forecasts of utility costs.  The Commission 7 

also may allow an “after-the-fact” recovery of overruns to previously authorized costs 8 

with a showing of reasonableness.  But this is not true of GRC costs.     9 

Retention customers receiving an EDR discount (some of whom, despite the 10 

best efforts of PG&E, may be free- riders) are especially problematic for 11 

nonparticipating ratepayers, who face rate increases to compensate for   12 

undercollections from EDR customers.  For retention customers, marginal costs are 13 

unchanged but the CTM decreases by exactly the amount of the discount.  Even if the 14 

CTM remains positive after the EDR discount, ratepayers are harmed relative to the 15 

status quo prior to the EDR, when the EDR retention customers were paying the full 16 

rate.  17 

DRA recognizes that, if retention customers were truly going to leave 18 

California but for the EDR discount, ratepayers are better off retaining some of the 19 

CTM from these customers rather than by having them leave the State and thereby 20 

provide no CTM.  However this does not apply when discounts are provided to free-21 

riders.  This highlights the need for stringent eligibility requirements for the EDR 22 

program to ensure that the discount only is being given to customers who would not 23 

do business in California, but for the discount. 24 

 25 

 26 

                                              
14

 Occasionally, the Commission authorizes utilities in advance to track specific costs in a 
memorandum account for future recovery subject to reasonableness review.   
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D. LGP’s Discussion of the Benefits of Attracting Customers 1 

(Q&A 29) Improperly Conflates Ratepayer Benefits with Local 2 

Community Benefits 3 

LGP tees up the ACR’s question:  4 

Will the proposed EDR result in benefits to ratepayers as 5 

required by Public Utilities Code section 740.4(h)? If so, 6 

what are those benefits, and how can those benefits be 7 

measured? 8 

LGP states in response:
15

   9 

 10 

While not an expert on law – or the specifics of the Public 11 

Utilities Code – it is not unusual for me to assess legal 12 

conditions when making recommendations to potential 13 

investors.  Also, I do not see specifics in terms of the 14 

benefits that are mentioned in the code section, as to type, 15 

scale or timing of such benefit. In that light, as a non-16 

lawyer I would feel comfortable advising investors that as 17 

a location/incentive matter some benefit must flow to 18 

ratepayers. In my position I am able to calculate a range 19 

of benefits to a local community of a given investment.  20 

… The benefits will be measurable in direct terms and in 21 

multiplier terms. Direct terms include the value of real 22 

estate transactions, of additional and/or new 23 

manufacturing facilities, numbers of employees and – 24 

more forensically – in the maintenance of profitability that 25 

protects existing jobs and investments. 26 

LGP’s discussion of the benefits to a local community, and the consequent 27 

multiplier effects, ignores two important facts.  First, the Commission has a long 28 

history of relying only on a positive CTM as the determining factor in assessing 29 

benefits to ratepayers.  Second, LGP speaks of “benefits to a local community” but, in 30 

neglecting to consider offsetting costs, has not established that local communities 31 

would in fact benefit on a net basis.  LGP discusses benefits, but is silent on costs.  32 

DRA generally supports measures that would boost the economic health of 33 

                                              
15

 LGP, Q&A 29, p. 15. 
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California’s local communities.  However, it is unclear whether the local communities 1 

discussed by LGP would actually benefit from the Enhanced EDR program when 2 

costs to the community are considered.  For any attraction customers, there may be 3 

environmental costs of providing land and access to facilities, including possibly the 4 

development of green fields.  5 

More typically, most EDR customers will be retention customers.  In such 6 

situations, rates paid by the local community ratepayers will rise to offset the revenue 7 

shortfalls resulting from the EDR discounts.  Thus, the typical local community 8 

electric customer may, or may not, benefit from EDR discounts in his or her 9 

community.  LGP does not address the relative size of these multiplier effects and the 10 

EDR rate effect.  It does not discuss how the benefits and costs are distributed to 11 

individual ratepayers in the community.  If discounts are so deep that they cause a 12 

negative CTM, there is a great risk that even the local communities hosting EDR 13 

customers will not benefit, on a net basis. 14 

Finally, as discussed above, PG&E’s Enhanced EDR proposal could raise rates 15 

to all nonparticipating PG&E ratepayers.  DRA questions the propriety of raising 16 

rates, for example, in San Francisco in exchange for dubious benefits to local 17 

communities, say, in the Central Valley.    18 

E. Positive CTM Should be Required of Each EDR Program 19 

(Standard and Enhanced, separately), and, Ideally, of Each EDR 20 

Participant, Over the Life of the EDR 21 

LGP tees up the ACR’s question:  22 

Should contribution to margin be required of each 23 

participant, or of the program generally? 24 

LGP responds “Neither,” in Answer 49.  It then refers to its earlier responses, which, 25 

as shown above, fail to refute DRA’s position that a positive CTM is a necessary 26 

condition to demonstrate ratepayer benefits.   27 

LGP doesn’t answer the ACR’s question.  As a general principle, DRA 28 

believes that each participant should be required to demonstrate a positive CTM, on 29 
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an ex ante (forecast) basis.  Ideally, such a demonstration would be on a customer-1 

specific basis, relative to the marginal costs associated with the customer’s actual 2 

location.  While such an approach has been followed in some previous Commission 3 

proceedings which authorized discounts,
16

 DRA recognizes that it would be 4 

burdensome to require a full, customer-specific marginal cost analysis for each EDR 5 

applicant, and accepts PG&E’s use of separately averaged distribution marginal costs 6 

for constrained and unconstrained areas as a reasonable proxy for a customer-specific 7 

CTM calculation.  With this provision, customers logically can be divided into “cells” 8 

by rate schedule, distribution constraint status, and bundled/DA/CCA status, and each 9 

cell would have an applicable marginal cost floor and be required to have positive 10 

CTM. 11 

As for whether it is sufficient for the program generally to have a positive 12 

CTM, DRA believes that each EDR program must stand on its own in passing the 13 

ratepayer benefits test.  For example, a positive CTM from a “Standard” EDR 14 

program should not be combined with, and mask, a negative CTM from an 15 

“Enhanced” EDR program.  In this case, the Enhanced EDR program would not, on 16 

its own, be beneficial to ratepayers and should not be offered or approved by the 17 

Commission.  This is the approach taken by DRA in its EDR proposal. 18 

F. The Commission Must Modify PG&E’s Enhanced EDR 19 

Proposal In Order To Prevent Negative CTM 20 

LGP states:  21 

The proposed EDR, especially the enhanced option, will 22 

have tangible and measurable benefits if it attracts 23 

participants. 
17

 24 

On the contrary, DRA has established that ratepayers may not benefit from an EDR 25 

contract if CTM is negative over the contract term.  This impact on ratepayers will be 26 

                                              
16

 For example, the Expedited Application Docket proceedings which followed D.92-11-052. 
17 LGP, p. 15. 
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true in the case of many potential Enhanced EDR contracts in PG&E’s EDR 1 

proposal.
18

 2 

Both PG&E’s and DRA’s CTM calculations were performed under the 3 

assumption that marginal costs will remain constant, for five years in DRA’s 4 

analysis,
19

 and for 10 years in PG&E’s analysis.
20

  However, as DRA pointed out in 5 

its opening testimony: “… marginal cost can change during the five-year contract 6 

term.”
21

  This is a particularly likely and problematic possibility for marginal energy 7 

costs, which depend heavily on the wholesale cost of natural gas.  Both natural gas 8 

prices, and marginal energy costs, are now at multi-year low values, and some 9 

credible forecasts indicate that the current low prices may not be sustainable.
22

  In 10 

fact, some analysts, such as the California Energy Commission (“CEC”) staff, have 11 

forecasted that natural gas prices will increase over the next few years.  An excerpt 12 

from the CEC Staff report is attached to this rebuttal testimony as Appendix A.  13 

Moreover, historical gas prices have been quite volatile, with variations from about 14 

$2.5/MMBtu to over $12.5/MMBtu, as shown in Appendix B.  15 

The potential for marginal energy costs to increase over time imposes a risk of 16 

negative CTM.  PG&E has proposed a five-year fixed-term for EDR contracts, with a 17 

five-year shelf-life for the tariff itself, while removing most of the ratepayer 18 

protections in the current EDR program.  Therefore a contract signed in 2017 would 19 

                                              
18

 Instances of negative CTM are shown in Table 2-1, p.2-2 of DRA’s August 24, 2012 direct 
testimony. 
19

 Id. 
20

 PG&E, Table 3-1, p. 3-3, March 1, 2012. 
21

 DRA, August 24, p. 2-2. 
22

 PG&E’s March 1, 2014 workpapers supporting the CTM calculations in its direct testimony 
(Table 3-1, p. 3-3) assume a lower “indexed” value of the marginal energy cost in years 2-10 of its 
recommended 10-year analysis period than the “settlement” value PG&E uses in year 1.  The drop in 
PG&E’s marginal costs from year 1 to year 2, shown in Table 2-4 of DRA’s opening testimony 
(p. 2-8), is entirely due to PG&E’s use of a lower forecast natural gas price to adjust the marginal 
energy cost.  The lower marginal energy cost value in years 2-10 is indexed to a forecast of natural 
gas.   
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extend into 2022.  PG&E’s EDR proposals contain no mechanism to ensure that 1 

discounted rates remain reasonable given possible future changes in the marginal cost.   2 

In its direct testimony, DRA proposed that discounts decline over the five-year 3 

term.  This would significantly mitigate the negative CTM risk from changing 4 

marginal costs.  To the extent that risk still exists, DRA proposes that shareholders 5 

absorb any negative CTM remaining after 10 years.  If the Commission chooses not to 6 

adopt DRA’s proposed five-year declining discount, then it must take other steps to 7 

mitigate the risk of negative CTM.  Such steps could include either of the following: 8 

(1) Limit the term of Enhanced EDR contracts to three years and terminate 9 

any remaining EDR contracts six months after a new EDR program is 10 

adopted for PG&E in the 2017 GRC or subsequent proceeding; or 11 

(2) Require that any new contracts signed after the effective date of the 2014 12 

GRC Phase 2 proceeding have a positive CTM during the contract term 13 

using updated marginal costs adopted in that proceeding; and require that 14 

any EDR contracts remaining in effect beyond December 31, 2017 have 15 

a reduced discount, beginning on January 1, 2018, if needed, to ensure a 16 

positive CTM using the updated marginal costs adopted in the 2017 GRC 17 

Phase 2 proceeding.  18 

G. Negative Distribution Rates Would Be Contrary to Commission 19 

Policy and, In Some Instances, Unlawful  20 

In Question and Answer 25, (on p. 12), LGP tees up the ACR’s question:   21 

Is PG&E’s proposal to allow a negative distribution rate 22 

consistent with the Commission’s existing policy? 23 

LGP’s witness responds, in part, as follows: 24 

 I am not expert in current Commission policy. However, 25 

given the overwhelming need for an effective EDR 26 

program, and other jobs incentives in areas of the state 27 

with cripplingly high unemployment, I will offer the 28 

opinion that existing policy should not be permitted to 29 

limit the prospects of approving an effective EDR option.
23

 30 

                                              
23

 LGP, Q&A 25, p. 12. 
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Nowhere in the two full paragraphs of LGP’s response, nor elsewhere in 1 

LGP’s testimony, does LGP address the substance of the ACR’s question.  In contrast, 2 

DRA’s opening testimony discusses the policy concerns on negative distribution rates 3 

at some length.  DRA’s opening testimony on this issue can be summarized in the 4 

following three propositions: 5 

 For direct access (“DA”) and community choice aggregation (“CCA”) 6 

customers, a negative distribution rate is equivalent to discounting one 7 

or more NBCs, and is, per D.07-09-016, unlawful. 8 

 For competitive neutrality, bundled service customers should pay the 9 

same distribution rates as similarly situated DA and CCA customers. 10 

 Taken together, these propositions imply that distribution rates should 11 

not be negative for any customer.
24

 12 

III. RESPONSES TO TESTIMONY OF AReM 13 

A. AReM’s proposal, to prorate EDR Discounts for bundled service 14 

customers over both generation and distribution in proportion 15 

to “headroom,” makes sense and should be adopted.    16 

AReM’s testimony states
25

: 17 

For bundled customers, the EDR discount should be taken 18 

from both the distribution and generation rates, on a pro-19 

rata basis based upon the headroom in each rate (where 20 

headroom = rate – marginal cost).  The total EDR 21 

discount should not exceed the available headroom. 22 

DRA concurs with AReM that discounts to bundled service customers should 23 

be taken from both the generation and distribution rate components.  While AReM’s 24 

proposal differs from DRA’s initial proposal for setting discounted rates for bundled 25 

service customers, DRA actually prefers this specific proposal of AReM to its own 26 

initial proposal.
26

 27 

                                              
24

 DRA, August 24, 2012, pp. 2-11, 2-12. 
25

 AReM, August 24, 2012, p. 3. 
26

 DRA proposed to first discount the distribution rate down to the constrained area marginal cost, 
then take any additional discounts in the generation rate component.  DRA now believes that AReM’s 

(continued on next page) 
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B. AReM’s Proposal For EDR Discounts to Direct Access and CCA 1 

Customers Would Unduly Discriminate Against Bundled Service 2 

Customers, And Therefore Should Not Be Adopted. 3 

AReM’s testimony states
27

: 4 

For DA customers, the EDR discount should be the lesser 5 

of the same discount that the customer would have 6 

received had it been on bundled service or an amount that 7 

does not create a negative contribution to margin (i.e., 8 

EDR discount does not exceed distribution rate 9 

headroom). 10 

DRA interprets this quotation to as saying that the DA or CCA customer 11 

should receive the lesser of the total discount (i.e., generation and distribution) given 12 

to bundled customers and the DA or CCA customer’s distribution headroom.  If so, 13 

there is a significant flaw in AReM’s proposal, which can best be illustrated by a 14 

simple numerical example shown in Tables 1-1 and 1-2: 15 

 16 

Table 1-1.  Bundled Service Customer Example (cents/kWh) 17 

 Generation  Distribution Total 

Full Tariff 5 5 10 

Marginal cost 

floor 

2 2 4 

Headroom 3 3 6 

Discount 2 2 4 

Final Rate 3 3 6 

 18 

                                                      

(continued from previous page) 
proration approach achieves a better balance between the distribution and generation functions.  Both 
functions would contribute to margin under AReM’s proposal. 
27

 AReM, August 24, 2012, p. 3. 
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Table 1-2.  DA or CCA Customer Example (cents/kWh) 1 
 2 
 Generation Distribution 

(AReM 

proposal) 

Distribution 

(DRA 

proposal) 

Full Tariff N/A 5 5 

Marginal cost 

floor 

N/A 2 2 

Headroom N/A 3 3 

Discount N/A 3 2 

Final Rate N/A 2 3 

DRA objects to AReM’s second proposal because DA and CCA customers 3 

would pay a lower rate for distribution services than similarly situated bundled service 4 

customers.  In Table 1-1, bundled service customers receive a total discount of 5 

4 cents/kWh, 2 cents/kWh each for generation and distribution.  These discounts 6 

represent two-thirds of the available 3 cent headroom in each function. 7 

Under AReM’s DA/CCA pricing proposal, DA customers would receive a 8 

discount equal to the lesser of the 4 cents/kWh discount it would have received as a 9 

bundled service customer, or the 3 cents/kWh of available distribution headroom, as 10 

the highlighting in the above table indicates.  In other words, a DA or CCA customer 11 

would receive a 3 cent distribution discount, down to its distribution marginal cost, 12 

while a similarly situated bundled service customer would only receive a 2 cent 13 

discount to its distribution rates. 14 

DRA recommends that the Commission reject this proposal on the grounds that 15 

it violates competitive neutrality with respect to pricing of distribution services.
28

 16 

 17 

                                              
28

 DRA’s August 24, 2012 direct testimony discusses this issue at pp. 2-11 and 2-12.  

 



 2-1 

CHAPTER 2.  1 

Rebuttal on Screening and Qualifications of Customers  2 

Receiving the EDR Discounts  3 

 4 

Elise Torres 5 

I. INTRODUCTION  6 

This rebuttal testimony responds to the intervenor testimony of the Local 7 

Government Parties (“LGP”).  Specifically, DRA finds that:  8 

 LGP’s testimony incorrectly dismisses the existence of free-riders and 9 

the adverse effect they could have on the EDR program. (Q&A 45) 10 

 LGP has not demonstrated that the 200 MW participation cap for the 11 

EDR program should be removed. (Q&A 38) 12 

 LGP has not demonstrated that limiting participation in the EDR 13 

program to applicants that can demonstrate that electricity makes up a 14 

threshold percentage of operating costs is an unnecessary requirement. 15 

(Q&A 41) 16 

 LGP’s assertion that the Customer Affidavit will be detrimental to the 17 

EDR program and lacks value is unfounded. (Q&A 20 & 42) 18 

 LGP has not demonstrated that PG&E’s shareholders will not benefit 19 

from the discount, and that PG&E shareholders should not fund any of 20 

the EDR. (Q&A 53) 21 

In general, a program that provides the largest discount to date must include 22 

adequate ratepayer safeguards in order to comply with provisions of P.U. Code 23 

§740.4(h).  24 

II. LGP Testimony Significantly Downplayed and Incorrectly 25 

Assessed the Need for the EDR Program to have a Defined 26 

Screening Process for EDR Program Applicants and Specific 27 

Eligibility Restrictions 28 

A. LGP Testimony Relied on Unfounded Assertions to Determine 29 

that Free-Ridership is not a Concern for the EDR Program 30 

In response to the question, “what provisions of an EDR are necessary to guard 31 

against free-riders?”, the LGP stated: 32 
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Protection against the possibility of free-riders may be 1 

understandable in circumstances where there is a track 2 

record of free-riders or where a program is so new that 3 

there is no experience to rely on as a guide.  For the EDR, 4 

in its various forms, there is now an extensive history of 5 

over two decades to assess.  In all that time, including for 6 

the earliest EDR offers, which had fewest restrictions and 7 

were the best subscribed iterations of EDR, for all of that 8 

time, not one example of a free-rider has emerged. (LGP 9 

Testimony, A12-03-001, p.25, lines 21-26) 10 

 11 

Free ridership cannot be affirmatively established nor affirmatively denied for 12 

any given customer.  The LGP testimony incorrectly assumes that, because there has 13 

not been a documented case, that there have not been any free-riders in the EDR 14 

program at all.  PG&E has “less than one FTE” (full time employee) involved in EDR 15 

program administration, which includes application review and compliance.
29

  This 16 

suggests that PG&E’s ability to screen for and identify free-riders is very limited.  17 

CalBIS conducts an initial review of applications but has no compliance authority 18 

once an EDR contract is issued.
30

  Therefore, though the limited staff at PG&E has 19 

not collected conclusive evidence of free-ridership in the EDR program, this does not 20 

necessarily mean that there have not been any.  21 

Given the assertion that free ridership is unlikely for the EDR program, DRA 22 

finds it surprising that PG&E also is proposing to eliminate any penalties for a 23 

customer found to have participated in the program as a free-rider.  Under the liquated 24 

damages provision of the past EDR programs, a free-rider would be forced to repay 25 

the discount savings plus interest for cases of early termination of an EDR contract 26 

(excepting business closure or reduction of load without relocation).
31

  PG&E 27 

                                              
29

 PG&E Response to DRA Data Request #3, Question 4.  
30

 If an application later is found to have provided PG&E and CalBIS false information, CalBIS does 
not have the authority seek remedies.  Only PG&E’s “less than one FTE” would be able to enforce 
the liquidated damages provisions of the contract.  It is unlikely that this one person would either 
have the time to investigate and discover such a problem or seek damages. 
31

 This liquidated damages provision for cases of early termination has been included in the last three 
EDR Decisions. (Decision 05-09-018, Decision 07-09-016, Decision 10-06-015). 
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proposes to remove this powerful free-rider deterrent for the new EDR program.  1 

PG&E has also proposed to remove CalBIS review of EDR customer applications, 2 

which would leave the review and fact checking of all EDR applications to PG&E’s 3 

staff.  PG&E also recommends removal of the affidavit provision that limits 4 

participation in the EDR program to customers for whom electricity costs are at least 5 

5% of operating costs.  The relaxation of these eligibility and screening requirements 6 

potentially could allow any existing customers, who otherwise would not qualify, to 7 

apply for EDR as free-riders and receive the benefits of a discounted electricity rate 8 

which other ratepayers will have to fund.  9 

It also is important to remember that the proposed EDR program differs greatly 10 

from the past EDR programs.  Under PG&E’s current proposal, a much larger 11 

discount (35% compared to 12%) potentially is available.  These proposed discounts 12 

are coupled with limited eligibility and oversight measures, no price floor, and 13 

provisions which guarantee the full discount will be available to the participant for 14 

five years.  For these reasons, the proposed program will be significantly more 15 

attractive to potential free-riders than the past programs.  16 

The LGP testimony makes reference to “the earliest EDR offers, which had 17 

fewest restrictions and were the best subscribed iterations of EDR.”  This reference is 18 

inaccurate and downplays the threat of free-riders.  Contrary to LGP’s perceptions, 19 

the earliest EDR program was available only in enterprise zones and was limited to 20 

eight customers.  The first EDR program offered a discount for three years and the 21 

rate was set so that the discounted rate “would equal or exceed PG&E’s marginal cost 22 

of service.”
32

  The currently proposed EDR program differs greatly from this first 23 

EDR program.  As proposed by PG&E, it is the most attractive EDR program to 24 

potential free-riders to date, and thus it poses more risk to non-participating ratepayers 25 

than any prior EDR program.
33

  This is why the eligibility and screening requirements 26 

                                              
32

 D 89-12-057, p. 342. 
33

 DRA’s August 24, 2012 testimony extensively discusses risks to nonparticipating ratepayers 
(continued on next page) 
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from the past programs should be retained and strengthened, not lessened, as PG&E 1 

proposes.  2 

B. The LGP Argument that the EDR Program should not have a 3 

Participation Cap Incorrectly Applies Past Program Results to 4 

the Proposed Program   5 

In response to the question, “should the Commission remove the 200 MW 6 

participation cap in currently requires as an element of PG&E’s current EDR?”, the 7 

LGP testimony states: 8 

Yes. It seems somewhat pointless to insist on stating the 9 

maximum passenger load for a bus that has no passengers. 10 

(LGP Testimony, A12-03-001, p.22, lines 3-4) 11 

 12 

The LGP incorrectly assume that, because the current EDR program has low 13 

enrollment, the proposed program will as well.  The proposed program is offering a 14 

substantially greater discount than the past program and relaxed eligibility 15 

requirements.  The LGP testimony discusses how the past program was insufficient to 16 

attract customers
34

 and how the proposed program will be more attractive to potential 17 

customers.
35

  This highlights how important a cap is for the new EDR program.  The 18 

cap will limit the risk to nonparticipating ratepayers and help ensure that the EDR 19 

program is reserved for those customers who really need the discount in order to 20 

continue operations or to locate in California.  21 

According to PG&E’s most recent customer data, the utility currently has 22 

3,820 customers on commercial or industrial rate schedules with a load of at least 23 

200 kW.
36

  Furthermore, as of March, 2012, PG&E had 815 customers who could be 24 

eligible for the enhanced EDR program based on size and location alone, which 25 

                                                      

(continued from previous page) 
associated with PG&E’s EDR proposals (see, e.g., p. 1-4).  These risks are of two types: the risk of 
negative CTM, and the risk of free-riders.  Both factors could cause nonparticipating ratepayers to 
bear increased costs. 
34

 LGP Testimony, A.12-03-001, p. 31, lines 14-20. 
35

 LGP Testimony, A.12-03-001, p. 10, lines 18-28. 
36

 TURN Data Request 2, Question 1. 
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emphasizes the need to limit participation.
37

  All of these customers could potentially 1 

participate in the EDR program as well as new customers relocating to California.  If 2 

a substantial number of existing customers sign up for the EDR program, it could 3 

subject nonparticipating ratepayers to excessive risks associated with the potential for 4 

free-riders as well as negative CTM.
38

  Without a cap, all 815 of PG&E’s existing 5 

large usage customers in the 22 economically distressed counties potentially could 6 

participate in the Enhanced EDR program as well as new customers relocating to 7 

California.  Such an outcome would create an unquantifiable but large risk to PG&E’s 8 

ratepayers.  Therefore, participation in the EDR program must be capped in order to 9 

limit the risk to nonparticipating ratepayers.   10 

C. The LGP Testimony Ignores Past Commission Precedent and 11 

Incorrectly Assumes that the Requirement that Electricity Costs 12 

Constitute at least 5% of a Customers Operating Costs is 13 

Arbitrary   14 

In response to the question, “should potential EDR customers be required to 15 

demonstrate that electricity makes up a threshold percentage of operating costs in 16 

order to qualify for the EDR discount?”, the LGP testimony states: 17 

No.  As I stated earlier, I see no point to this restriction, 18 

other than to reduce the potential number of EDR 19 

participants.  The fact that there is no obvious number – 20 

such as the 5% used in past-approved EDR programs – 21 

confirms for me that this is an unwarranted restriction 22 

that lacks any basis.  Besides, as I noted, it would require 23 

an enormous degree of intrusion into the detailed 24 

operation of the business to verify that, again, the 25 

incentive aspect would instead become a business burden. 26 

(LGP Testimony, A.12-03-001, p. 24, lines 13-18) 27 

                                              
37

 PG&E Response to TURN Data Request 2, Question 1.b.  In March, 2012, there were 815 PG&E 
customers in the Enhanced-EDR eligible counties taking service on the commercial and industrial rate 
schedules with a load of at least 200 kW. 
38

 As discussed in Chapter 1 of this Rebuttal Testimony, pp. 1-12 through 1-14, contracts signed 
under PG&E’s proposed EDR programs could extend into 2022, but there is no mechanism to update 
discounts to reflect changes to marginal costs over time.  This creates a significant risk for negative 
CTM.  A cap is necessary, among other remedies discussed in Chapter 1, to limit this risk. 
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First, while the LGP may see “no point” to this restriction, it serves as a 1 

valuable tool to prevent free-ridership and to limit participation in the EDR program.  2 

The Commission adopted a 5% threshold in prior EDR proceedings.
39

  This 3 

requirement helps to ensure that participation in the EDR program is limited to those 4 

for whom it will have a meaningful impact.  Also, the requirement protects the 5 

integrity of the EDR program by making it available only to businesses for which 6 

energy is a material cost. 7 

Second, the assertion in the LGP testimony that “this is an unwarranted 8 

restriction that lacks any basis” is simply not true.  The 5% threshold is the result of 9 

settlement negotiations that took place for the 2005-2010 EDR program application.  10 

It represents a threshold that a range of parties representing different interests 11 

eventually agreed was fair and reasonable.  The fact that the settling parties in 12 

Decision 10-09-015, which extended the 2005-2010 EDR program until December 13 

31, 2012, decided to retain this requirement further affirms the requirement’s utility as 14 

well as the reasonableness of the 5% threshold.  DRA would prefer to use a higher 15 

percentage threshold, but decided that it would be advantageous to use a percentage 16 

that enjoyed broad support and that had a precedent spanning at least two EDR cases.  17 

Third, the LGP statement, that this requirement “would require an enormous 18 

degree of intrusion into the detailed operation of the business,” is unfounded and is an 19 

exaggeration.  The type of businesses that the LGP claims this program would attract, 20 

such as food processors and manufacturers, are energy intensive businesses that surely 21 

track their energy usage carefully and know how much their average monthly 22 

electricity bill is.  For attraction customers, the 5% threshold would only be required 23 

to be an estimate.  Also, any customer specific information PG&E receives as a result 24 

of the EDR program is confidential data that is subject to the protections of P.U. Code 25 

§583.  Furthermore, for these types of businesses, 5% is a very low threshold, 26 

especially considering that it excludes the cost of raw materials.  Participation in the 27 

                                              
39

 D 05-09-018, p. 23; D 10-06-015, p. 7. 
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EDR program must be limited in order to protect nonparticipating ratepayers.  This 1 

requirement serves a valuable purpose by ensuring that the program is only available 2 

to those customers for whom it will have a meaningful impact. 3 

D. LGP’s Assertion that the Customer Affidavit Lacks Value and 4 

Will be Detrimental to the EDR Program is Unfounded 5 

 When discussing the utility of the Customer Affidavit in its testimony, the LGP 6 

stated:  7 

I have addressed that matter in detail above (see answer 8 

No. 20).  The best approach as an economic incentive is for 9 

the affidavit to be a potential means of verification, one of 10 

several.  It may even become the means of choice, if it 11 

proves to be faster than, say, municipal review. But it is not 12 

a selling point if executing “under penalty of perjury” it is 13 

an obligation. Additionally the “but for” test, as I already 14 

noted, should reference the EDR and other incentives, etc. 15 

in the way PG&E proposes. It is unrealistic to assume that 16 

the EDR alone determines a significant investment decision, 17 

and – from their comments - neither the intervenors in this 18 

proceeding nor PG&E believe that is the case. Therefore to 19 

make that the object of a sworn statement, will drive parties 20 

away from the incentive, and therefore from California. 21 

(LGP Testimony, A 12-03-001, p.24, lines 23-28, p. 25, 22 

lines 1-4) 23 

 24 

The LGP statement that the affidavit “is not a selling point if executing under 25 

penalty of perjury it is an obligation” is correct.  The affidavit is not intended to be a 26 

selling point; the discounted electricity rate is the selling point of the EDR program.  27 

The affidavit is a screening mechanism that is implemented to ensure that the program 28 

conforms to its stated mandate, “to be available to businesses… that are locating, 29 

retaining or expanding major business facilities with at least 200 kW of load and that 30 

are also actively pursuing out-of-state location options for that load or would 31 

otherwise cease operations.”
40

  The affidavit is a necessary element of the EDR 32 

                                              
40

 PG&E Application12-03-001, p. 6. 
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program because it helps ensure that program participants are in fact actively 1 

considering out-of-state location options or considering ceasing operations. 2 

The LGP testimony also states that the affidavit “will drive parties away from 3 

the incentive, and therefore from California.”  Why would signing a “sworn 4 

statement” drive a customer away from a substantial cost savings if the customer is 5 

telling the truth?  The LGP’s testimony attacks the affidavit on the basis that it is a 6 

customer obligation, but customers should be obligated to meet the eligibility 7 

requirements of the EDR program in order to receive the benefits of the program.  8 

Past EDR programs have required the customer affidavit, which suggests that the 9 

Commission also recognizes the utility of the requirement.  In light of the significant 10 

discount EDR customers would receive potentially at the expense of nonparticipating 11 

ratepayers, signing an affidavit is not overly burdensome and is a necessary 12 

requirement to ensure the EDR program serves its stated purpose.    13 

E. The LGP has Not Demonstrated that Shareholder Funding of 14 

the EDR is a Disproportionate Response, and the Assertion that 15 

PG&E’s Shareholders will not benefit from the Discount is 16 

Incorrect 17 

One question in the Assigned Commissioner’s Ruling (“ACR”) asks whether 18 

there should be a provision that requires shareholders to bear the cost of the EDR rate 19 

differential if an ex-post review of the program reveals that it has not resulted in 20 

benefits to ratepayers.  The LGP testimony responds as follows: 21 

Moreover, implicit in the question is an assumption that 22 

the utility, specifically the utility shareholder body, has 23 

gained something from the EDR. I do not know if that 24 

would be correct and without showing it to be true, the 25 

question seems premature if not inappropriate. I am not 26 

certain what losses may even be at issue in this possible 27 

‘outcome’. If the EDR options fail, because no one took 28 

them up or qualified, there would be no discounts and no 29 

costs. (LGP Testimony, A 12-03-001, p.30, lines 15-20) 30 

 31 

PG&E designed its proposed EDR program to generate a positive CTM over 32 

10 years, but it cannot guarantee that customers will continue to take PG&E service 33 
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for the full 10 year period.  Even if they do, the customer might sign up for a second 1 

term under the enhanced EDR program and marginal costs may increase, preventing a 2 

positive CTM from materializing over 10 years.  PG&E should be required to stand 3 

behind its testimony, and if an ex-post review of the program reveals that it has not 4 

generated a positive CTM after 10 years, PG&E shareholders should be required to 5 

fund the recovery of that negative CTM. 6 

The LGP testimony incorrectly characterized the losses nonparticipating 7 

ratepayers will have to bear.  The LGP states “if the EDR options fail, because no one 8 

took them up or qualified, there would be no discounts and no costs”.  DRA assumes 9 

that few eligible customers would pass up a 35% discount.  Nevertheless, this 10 

statement ignores other possible failures of the EDR program.  For example, 11 

participating Enhanced EDR customers whose operations are located in constrained 12 

District Planning Areas will cause the program to generate a negative CTM over the 13 

five-year contract period.
41

  If they then leave the State or go bankrupt, other 14 

ratepayers will be forced to cover the cost of the negative CTM.   15 

PG&E shareholders will benefit from the EDR program because it will attract 16 

new customers to PG&E and help retain current customers.  This is certainly one of 17 

the reasons why PG&E submitted this application.  The Commission also has 18 

recognized that utility shareholders accrue benefits from EDR programs in past 19 

Decisions.  In Decision 07-09-016, the Commission acknowledged the shareholder 20 

benefits of retaining EDR customers as both a finding of fact and a conclusion of 21 

law.
42

  In Resolution E-3654, the Commission discussed the specific benefits PG&E 22 

derives from the EDR program, “PG&E gains strategic competitive advantages by 23 

attracting new customers and locking in sales over the long term due to the nature of 24 

                                              
41

 See A.12-03-001, DRA Testimony, p. 2-2. Table 2-1. 
42

 D.07-09-016, p. 8 & 9. 
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the Schedule ED contract.”
43

  Therefore, the LGP’s assertion that PG&E shareholders 1 

will not gain anything from the EDR program is incorrect. 2 

Market analysts consider revenues and sales when evaluating the financial 3 

health of companies.
44

  PG&E seems to be concerned and takes action in situations 4 

where it perceives the potential for losing some of its customer base.  As explained in 5 

DRA’s opening testimony, threats to PG&E’s customer base come from 6 

municipalization, annexation of portions of PG&E’s service area by another utility, 7 

the formation of Community Choice Aggregators (“CCAs”) –  as well as the loss of 8 

the industrial and commercial customers that are the subject of this proceeding.  9 

PG&E has consistently responded to these types of threats and has worked to 10 

maintain its customer base.
45

  Thus one can conclude that it is in PG&E’s long-term 11 

interest in continuing to do so. 12 

III. LGP Testimony does not Adequately Assess the Proposed 13 

EDR Program from the Perspective of Nonparticipating 14 

Ratepayers 15 

A. LGP’s Determination that 12% and 35% are the Appropriate 16 

Discount Rates Lacks an Evidentiary Basis and Fails to 17 

Consider the Nonparticipating Ratepayer Perspective  18 

In response to the question, “are the proposed 12% and 35% EDR discount 19 

rates the most appropriate discount rates?”, the LGP stated: 20 

While no number is perfect, 35% for the full 5 years is a 21 

substantial enough number to a) catch the attention of site 22 

selectors, b) offset the negative headline rates in any head 23 

to head comparison of location costs and c) equate to 24 

meaningful savings that can be cost-assessed over the five 25 

years and realized as a valuable plus in the decision 26 

making process….I believe that any lower discount would 27 

fail the three elements I outline above and make the 28 

incentive much less effective. (LGP Testimony, 29 

                                              
43

 Resolution E-3654, p. 6. 
44

 See A.12-03-001, DRA Testimony, p. 3-10, lines 14-22. 
45

 A.12-03-001, DRA Testimony, p. 3-12, lines 1-8. 
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A.12-03-001, p. 21, lines 4-8, & lines 15-17) 1 

 2 

DRA agrees with the above statement from the LGP testimony that a 35% 3 

discount for five years will (a) catch the attention of site selectors, (b) offset the 4 

negative headline rates in any head to head comparison of location costs and 5 

(c) equate to meaningful savings that can be cost-assessed over the five years.  But the 6 

LGP testimony provides no justification for why the 35% discount is necessary, nor 7 

does it consider that a lower or a declining discount might achieve similar results.  8 

LGP merely gives examples of unrelated, non-economic development, state laws that 9 

use 35% as a benchmark.
46

   10 

Regarding the 12% standard EDR option, which would be available for five 11 

years, the LGP testimony states, “I can see this being effective in areas that have 12 

fewer economic challenges.”
47

  LGP defined “economic challenges” earlier in its 13 

discussion of the enhanced EDR, when it said that counties with high unemployment 14 

face the challenge of the “herd mentality” of business investors that are attracted to 15 

the stronger economic areas.  This is the only justification the LGP testimony gives 16 

for why a discount that is almost triple the size of the standard EDR discount is 17 

necessary.  From a nonparticipating ratepayer perspective, it is hard to see the 18 

justification for a 35% discount that exposes ratepayers to the risk of a rate increase, 19 

when the 12% discount, or DRA’s average 22% discount, also might be effective. 20 

DRA wants to encourage job creation and economic development in 21 

economically depressed counties, but not at the expense of the ratepayers in those 22 

                                              
46

 The LGP testimony references the California Land Conservation Act of 1965 when discussing the 
appropriateness of the 35% discount.  This Act has nothing to do with economic development as can 
be seen from the following explanation of the Act, “The California Land Conservation Act of 1965--
commonly referred to as the Williamson Act--enables local governments to enter into contracts with 
private landowners for the purpose of restricting specific parcels of land to agricultural or related 
open space use.  In return, landowners receive property tax assessments which are much lower than 
normal because they are based upon farming and open space uses as opposed to full market value. 
Local governments receive an annual subvention of forgone property tax revenues from the state via 
the Open Space Subvention Act of 1971.” (California Department of Conservation, 
http://www.conservation.ca.gov/dlrp/lca/Pages/Index.aspx).  
47

 LGP Testimony, A.12-03-001, p. 21, lines 26-27. 

http://www.conservation.ca.gov/dlrp/lca/Pages/Index.aspx
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areas for whom a rate increase could be harmful.  This is why DRA is advocating for 1 

an enhanced EDR program that offers a declining discount.     2 

B. LGP’s Assertion that Successful and Attractive EDR Options 3 

will ensure that Rates Remain Just and Reasonable for 4 

Non-EDR Participants Fails to Account for the Risks the EDR 5 

Programs Pose to Nonparticipating Ratepayers 6 

The ACR also asks what the Commission must do in order to ensure that rates 7 

remain just and reasonable for non-EDR participants.  The LGP testimony responds 8 

by stating: 9 

Only if the proposed EDR options were to become 10 

successful, might there be an issue of the justness and 11 

reasonableness of those rates.  Success would be 12 

measured in qualified participants staying in, expanding 13 

in or moving to California, i.e. the creation of new jobs or 14 

saving jobs. At that point even non-participants would 15 

likely see the EDR options as positive and as both just and 16 

reasonable. Moreover, that very success would, in 17 

PG&E’s calculations, already have paid for any 18 

discounts. Prior to any success, the program essentially 19 

will not generate cost burdens, for any party. Therefore, 20 

to protect the interests of ratepayers generally, the 21 

Commission simply need only ensure successful and 22 

attractive EDR options. (LGP Testimony, A 12-03-001, 23 

p.28, lines 21-28, p.29, line 1) 24 

 25 

First, LGP is incorrect in asserting that, “Only if the proposed EDR options 26 

were to become successful, might there be an issue of the justness and reasonableness 27 

of those rates.”  According to P.U. Code §451, “any charges demanded or received by 28 

any public utility… shall be just and reasonable” (emphasis added).  PG&E’s 29 

proposed EDR program could be unsuccessful and have low participation and yet still 30 

generate a negative CTM.  Under this example, the costs of a program that did not 31 

generate any new jobs would be allocated to ratepayers and it would violate the 32 

mandate that all charges be “just and reasonable.”
48

 33 

                                              
48

 DRA’s proposal, while it minimizes the danger of negative CTM, does not guarantee that there will 
(continued on next page) 
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The LGP testimony also states that “to protect the interests of ratepayers 1 

generally, the Commission simply need only ensure successful and attractive EDR 2 

options.”  However, one could imagine a situation where this would not prove true for 3 

the enhanced EDR program.  The EDR program could be successful and attract a 4 

considerable number of retention customers, but marginal costs could increase over 5 

time.  Under this scenario, the EDR program could generate a negative CTM, 6 

resulting in unjust and unreasonable rate increases to nonparticipating ratepayers.  The 7 

problem with the EDR program, as proposed, is that it leaves too much to chance.  8 

The Commission should not approve an EDR program that subjects ratepayers to 9 

considerable risk that their rates will increase, regardless of the success of the EDR 10 

program in attracting or retaining load in California.  An EDR program, which does 11 

contain adequate safeguards to protect against rate increases, would result in 12 

ratepayers paying charges that are not just and reasonable, in violation of P.U. Code 13 

§451. 14 

 15 

                                                      

(continued from previous page) 
be no negative CTM.  DRA has recommended, for the program to remain legal, that shareholders 
absorb any negative CTM remaining after 10 years.   
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APPENDIX A:  Excerpts From The California Energy Commission Draft Staff 1 

Report: 2011 Natural Gas Market Assessment: Outlook, September, 2011 2 
 3 

“Natural gas is a heavily traded commodities market characterized by inherent 4 

volatility. Over just the last decade, natural gas prices spiked several times.”
49

 5 

 6 

Figure ES-3 (shown below), from the 2011 CEC Natural Gas Market 7 

Assessment
50

 report, provides historical gas prices from 2005 through 2011 and the 8 

CEC’s reference case price forecast, together with three additional “change case” 9 

forecasts.  According to this figure, Henry Hub daily spot market natural gas prices 10 

were above $6 per MMBtu prior to 2009, and then collapsed to below $4 in 2009 11 

through 2011.  However, in all 4 CEC forecasts, prices are expected to return to the 12 

$6 level or above, by 2013.  According to the CEC: 13 

The Reference Case results suggest that the combination of recession-14 

driven weak demand and abundant domestic supply has driven current 15 

wholesale market prices significantly below the … highs of a few years ago. 16 

These conditions are projected to be temporary as: 17 

• Future demand increases with economic recovery and diminishing 18 

opportunities on the production side  19 

• Prices rise as production marches up the marginal cost supply curve, 20 

• Even with returning demand, prices could plateau at about 21 

$6.00/MMbtu (2010$).
51

 22 

 23 

The CEC expects the current low natural gas prices to be temporary: 24 

 25 

The spot purchase price of natural gas at the Louisiana trading hub called 26 

Henry Hub is a nationally important market price benchmark.  Currently, 27 

natural gas prices at Henry Hub are in the low $4/MMBTU range (in 2010$).  28 

Current spot prices of natural gas reflect a large supply from shale natural gas 29 

and a slow economy.  Much of the natural gas production is occurring on 30 

leased land where many gas developers must drill for gas soon or lose their 31 

                                              
49

 Report No. CEC-200-2011-012-SD, p.4. 
50 Id., p. 8. 

51
 Id., p. 6. 
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lease.  Since demand is low due to the recession, the resulting temporary 1 

oversupply situation pushes current market prices down.
52

 2 

 3 

 4 

 5 

 6 

                                              
52 Id., p. 42. 
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APPENDIX B:  Chart of Historical Natural Gas Prices, 1994-2012 1 

The following graph is from the Federal Reserve Bank, St. Louis, Economic 2 

Research Group (FRED): 3 

 4 
 5 

http://research.stlouisfed.org/fred2/series/GASPRICE/ 6 

 7 

It shows the volatility of natural gas prices, which are a major determinant of 8 

PG&E’s marginal energy cost.  These prices, recently as low as $2.50 per million Btu, 9 

were nearly 5 times as high ($12.50 per million Btu), within the last five years. 10 

 

http://research.stlouisfed.org/fred2/series/GASPRICE/
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APPENDIX C: Data Request Response 1 
 2 

PACIFIC GAS AND ELECTRIC COMPANY 3 

Economic Development Rate 2013-2017 4 

Application 12-03-001 5 

Data Response 6 

 7 

 8 

QUESTION 4  9 

How many employees does PG&E currently have administering the EDR program? 10 

How many of these employees conduct the application review process?  Which 11 

department at PG&E administers the EDR Program?  Does the same department 12 

conduct business outreach or other similar activities?  13 

 14 

ANSWER 4  15 

Currently, there is less than one FTE involved in EDR program administration 16 

activities such as the application review process, contract implementation and 17 

compliance reporting given the low level of activity as well as the fact that CalBIS 18 

conducts its own review.  The Service Analysis department is responsible for the 19 

overall management and oversight of PG&E's EDR program.  This department does 20 

not conduct PG&E's business outreach activities. 21 

PG&E Data Request No.:  DRA_003-04  

PG&E File Name:  EconomicDevelopmentRate2013-

2017_DR_DRA_003-Q04  

Request Date:  July 23, 2012  Requester DR No.:  003  

Date Sent:  August 2, 2012  Requesting Party:  DRA  

PG&E Witness:  Jeff Adolph  Requester:  Bob Levin  
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Appendix D: August 7 Scoping Memo & Assigned Commissioner’s Ruling:  Questions and Responses 
 
 
Question DRA Response 
1) Will the proposed EDR 
Option attract, retain and 
encourage expansion of 
companies and reduce 
unemployment in PG&E’s 
service territory? 

Potentially yes, with some caveats.  The EDR program, if structured and administered 
correctly and with appropriate non-participating ratepayer safeguards, could offer the 
necessary benefits to elicit growth in the state’s economy, and to create and retain employment 
opportunities.  However there are indications that unemployment has decreased sharply in 
California, especially in 2012, and in particular in the most economically distressed counties 
(Fresno, Kern, and San Joaquin) in PG&E’s service area.  For example, while Statewide 
unemployment has decreased by 2.7% from 12.4% in 2010 to 9.7%, unemployment in the 22 
economically distressed counties identified by PG&E decreased by an average of 4.8%1 over 
the same period, based on the attached reports by the California Employment Development 
Department (“EDD”).   Further, based on these reports, there were, as of September 2012, 
more persons employed in total in Fresno, Kern, and San Joaquin counties than in the pre-
recession year of 2007.  
 
 

 
 
 
 
 
 
 
 
                                                 
1 The unweighted average of the unemployment rates for the 22 counties listed in PG&E’s Table 2-1 of its March 1, 2012 testimony decreased 
from 17.2% in 2010 to 12.4% in September, 2012, see Attachment 1.  County level EDD employment reports for the years 2007-2011 and 
September, 2012 are attached (Attachments 2-7), along with a summary that focuses on the 3 counties (Fresno, Kern, and San Joaquin) that 
comprise about 75% of the eligible businesses in PG&E’s proposed 22 county Enhanced EDR area, see Attachment 1.   
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2) Should the Commission 
continue to require that the 
EDR maintain the floor price 
program component that was 
established in 2005 and 
modified in 2007?  

Yes, with some modification.  A floor price is a necessary component of an EDR program; it 
should be required in order to reasonably ensure that the benefits of EDR to non-participating 
ratepayers outweigh the risks.  The current EDR floor price consists of the sum of 
nonbypassable charges (“NBCs”) and marginal costs (“MCs”).  As a temporary measure, DRA 
proposes that a modified additive price floor be substituted for the current additive floor price.  
DRA’s floor price proposal is explained in its rebuttal testimony, Chapter 1, pp. 1-3 to 1.5. 
 
In its direct testimony, DRA proposed a 3-part floor price including the modified additive 
pricing floor.  DRA continues to believe that discounted rates must exceed the sum of non-
bypassable charges in each year, and that discounted rates must provide a positive CTM (in 
present value) over the contract term.  For simplicity, DRA now characterizes its floor price 
proposal as a modified version of the floor price methodology adopted in D.07-09-016.  
DRA’s floor price proposal differs from that adopted in D.07-09-016 in 2 respects:  (1) The 
marginal generation capacity cost is assumed to be zero in recognition of the short-term nature 
of the EDR discounts, and the lack of short-term need for new generation capacity; and (2) 
Rather than require the floor to be met in each year, DRA proposes that it be sufficient to meet 
the floor in present value over the contract term.  This would allow larger discounts in the 
early years of a multi-year EDR contract, assuming that the discount would decrease over the 
contract term.  

3) Is PG&E’s proposal to 
allow a negative distribution 
rate consistent with the 
Commission’s existing 
policy? 

No. For Direct Access (“DA”) and Community Choice Aggregation (“CCA”) customers, all 
rate components with the sole exception of Distribution are nonbypassable and/or 
nondiscountable.  For such customers, a negative distribution rate would be equivalent to 
discounting one or more nondiscountable rate components, since the total rate would produce 
insufficient revenue to fully fund all nondiscountable rate components.  Therefore the 
distribution rate cannot be negative for DA and CCA customers.  Competitive neutrality 
requires that distribution rates be the same for similarly situated bundled service and DA/CCA 
customers.  Therefore, negative distribution rates also cannot be allowed for bundled service 
customers either.  See DRA direct testimony Ch. 2, pp. 2-11, 2-12, and DRA rebuttal, Ch. 1, 
pp. 1-14 and 1-15. 
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4) Does the proposed EDR 
result in discounts to Non-
Bypassable Charges if it 
results in negative distribution 
rates for some customers?  

Yes.  See DRA’s response to Question 3 and DRA’s rebuttal on p.1-15. 

5) Is the proposed EDR 
competitively neutral with 
respect to Community Choice 
Aggregators, Energy Service 
Providers and Irrigation 
Districts (IDs)? If not, in what 
respects is the proposed EDR 
not competitively neutral and 
how may competitive 
neutrality be achieved?  

No.  PG&E’s proposed EDR is not competitively neutral with respect to DA and CCA 
customers relative to bundled services. In some cases, bundled service customers would pay 
substantially lower bills for distribution service than would similarly situated DA and CCA 
customers. 
 
DRA proposes to achieve competitive neutrality for distribution service by imposing a marginal 
cost floor on distribution rates, and supporting AReM’s proposal to prorate EDR discounts for 
bundled service customers to generation and distribution in proportion to available headroom 
(defined as the difference between the full tariff rate component and the component marginal 
cost).  Under DRA’s EDR proposal, neither bundled service customers nor DA/ CCA 
customers’ distribution rate could be discounted below a marginal cost floor.  DRA differs from 
AReM, however, in that DRA would not allow Direct Access or CCA customers to pay a lower 
rate for distribution than similarly situated bundled service customers.  These DRA proposals 
would remove unequal treatment of distribution rates (a service received in common by bundled 
service, DA, and CCA customers) as a potential obstacle to competitive neutrality.  DRA’s and 
AReM’s proposals are discussed in DRA’s rebuttal at pp. 1-15 to 1-17. 
 
DRA’s proposal does allow PG&E to discount generation rates for bundled service customers, 
but not below the five-year net present value of marginal generation cost.  Such a discount 
cannot be applied to DA/CCA customers:  A utility cannot discount a service that it does not 
provide.   
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6) Does the proposed EDR 
(either standard or enhanced) 
favor large businesses and 
thereby inadvertently exclude 
small and medium sized 
businesses?  Should there be a 
percentage quota established 
across business category types 
who enroll in the EDR?    

The U.S. Small Business Administration defines “small business” as having fewer than 500 
employees.2   In contrast, eligibility for PG&E’s proposed EDR programs is limited to customers 
with peak electric loads of 200 kW or more.  Since there is no direct correlation between number 
of employees and peak electric demand, some small, but energy intensive businesses may 
qualify for EDR.  However, it is likely that many small and medium businesses are being 
excluded from EDR. 
 
 

7) Will the proposed EDR 
result in benefits to ratepayers 
as required by Public Utilities 
Code section 740.4(h)?  If so, 
what are those benefits, and 
how can those benefits be 
measured?  

PG&E’s proposed EDR may or may not result in benefits to ratepayers as required by Public 
Utilities Code section 740.4(h).  Net benefits to ratepayers equate to the contribution to margin 
(“CTM”) from attracted or retained “at risk” customers, less the revenue shortfall due to 
discounts provided to “free riders”.  Net benefits may also be enhanced to the extent of utility 
shareholder contributions to the cost of discounts or to offset any negative CTM.  However, 
PG&E proposes no shareholder participation. 
 
PG&E’s proposed 35% Enhanced EDR Option discount, combined with its proposed 
elimination of the current EDR floor price and the easing of some current eligibility 
requirements, greatly increases both the risk of negative CTM, and the risk of free riders, 
relative to the current EDR program.    While PG&E has calculated that its proposals will 
produce a positive CTM over 10 years in all cases, the 5-year CTM is negative for some of its 
proposed Enhanced EDR Option cases.  This poses the risk of negative CTM if customers leave 
shortly after, or even before, the expiration of their 5-year EDR contracts.  The risk of negative 
CTM also is increased, relative to the current EDR, by PG&E’s proposed discontinuance of an 
annual “true-up” of customer bills for changes in the marginal cost. 
 
In summary, the increased risk of negative CTM, together with increased risk of free riders, 
renders questionable any conclusion that PG&E’s proposed EDR will result in net benefits to 
ratepayers.  See, DRA direct testimony pp 1-3 to 1-5; DRA rebuttal testimony pp. 1-5 to 1-7 

 
 
 

                                                 
2 See Attachment 8, SBA report. 
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8) Does the Commission have 
authority, broader than that 
provided in section 740.4(h), 
to undertake programs to 
foster and encourage 
economic development? 

The Commission’s economic development authority is broader than §740.4(h).  PUC §740.4(a) 
specifies the Commission’s authority to authorize the utilities to engage in programs to 
encourage economic development.  Section 740.4(c) enumerates a broad list of economic 
development activities included under the Commission’s purview.  These activities include 
community marketing and development, technical assistance to support technology transfer, 
market research, site inventories, industrial and commercial expansion and relocation assistance, 
business retention and recruitment, and management assistance.  PUC §740.4 gives the 
Commission the authority to approve and regulate PG&E’s proposed EDR program.   

9) Must the proposed EDR 
schedule of rates generate a 
positive contribution to 
margin in order to comply 
with section 740.4(h), or are 
there other benefits that will 
suffice to demonstrate 
compliance with this statutory 
requirement?  

Yes.  The EDR program must generate a positive contribution to margin over the 5-year term of 
the EDR contract on an ex ante basis in order to comply with PUC §740.4(h).  DRA recognizes 
that the EDR program could benefit ratepayers in other indirect ways.  These indirect benefits 
are not sufficient to satisfy the ratepayer benefit requirement in PUC §740.4(h).  Indirect 
benefits cannot substitute for the requirement of a positive ex ante contribution to margin over 
the 5-year term of the EDR contract. See, DRA direct testimony pp 1-3 to 1-5; DRA rebuttal 
testimony pp. 1-5 to 1-7 

10) Are there discriminatory 
impacts in offering the 
enhanced EDR in counties 
with unemployment levels at 
125% or more above the state 
average? Should customers 
outside those geographic areas 
bear the costs of the deeper 
discount? Should the 
economic development needs 
of counties with higher 
unemployment obtain an 
advantage over economic 
development needs of other 
counties? 

DRA has not prepared a response to this question. 
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11) Should the Commission 
deny PG&E the ability to 
offer an EDR discount in the 
areas where it competes with 
Merced ID and Modesto ID 
and already has the statutory 
ability to offer discounts? 

DRA has not prepared a response to this question. 

12) Do the geographic 
distinctions in the proposed 
EDR comport with laws 
prohibiting rates that grant 
preferences or advantages to 
some customers and that 
prejudice and disadvantage 
others? 

DRA has not prepared a response to this question. 

13) Does California 
Environmental Quality Act 
require the Commission to 
review the environmental 
impact of any EDR 
agreements that PG&E 
proposes to execute? 

DRA has not prepared a response to this question. 

14) What provisions of an 
EDR are necessary in order to 
avoid conflicts with the 
existing legislative framework 
relative to competition 
between PG&E and Modesto 
ID and PG&E  
and Merced ID?  

DRA has not prepared a response to this question. 
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15) Are the proposed 12% and 
35% EDR discount rates the 
most appropriate discount 
rates? 

No.  DRA has no objection to the 12% Standard EDR Option discount, but has determined that 
the PG&E’s proposed 35% Enhanced EDR Option discount would result in a negative CTM in 
some cases, over the proposed five-year contract term.  See, DRA direct testimony p.2-2. 
 
DRA has proposed a five-year discount schedule, beginning at 35% but declining year by year, 
such that the five-year CTM is positive in all cases.  See, DRA direct testimony p.2-13 and DRA 
rebuttal, Ch. 2, pp. 2-10 and 2-11. 

16) Should the Commission 
remove the 200 MW 
participation cap it currently 
requires as an element of 
PG&E’s current EDR? 

No.  The Commission should retain the 200 MW participation cap in order to limit the risk to 
non-participating ratepayers. See DRA direct testimony p.3-7 and DRA rebuttal, p. 2-4, 2-5. 

17) Should the Commission 
modify the EDR participation 
verification requirements by 
eliminating the current 
requirement that the Office of 
California Business 
Investment Services conduct 
an independent evaluation of a 
customer’s eligibility for 
Economic Development 
Rates? 

No.  The Commission should retain the requirement that the Office of California Business 
Investment Services (CalBIS) conduct an independent evaluation of a customer’s eligibility for 
the EDR program.  CalBIS has the necessary expertise to evaluate EDR applications and to 
determine if customers meet the program’s minimum qualifications.  Third party oversight is a 
vital tool to discourage free riders from obtaining EDR discounts.  CalBIS is the appropriate 
third party to conduct review of EDR applications because it is an expert in economic 
development.  CalBIS is aware of the economic development programs other states offer and 
therefore can quickly and effectively evaluate EDR applicants’ discussion of other locations they 
are considering.  See DRA direct testimony Ch. 3, pp. 3-5 and 3-6. 
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18) Should the Commission 
establish a requirement that all 
EDR Agreements must 
contain a provision that 
requires cost-effective 
conservation or other 
equivalent demand-side 
management and load 
reduction discussions between 
PG&E and the applicant?  
Should any post discussion 
actions be required? 

Yes.  The Commission should require PG&E to conduct an energy audit of EDR program 
applicants and discuss cost effective conservation and demand side management programs with 
applicants.  The Commission also should consider requiring EDR customers to implement cost 
effective energy efficiency and demand side management measures with a two-year payback 
period.   See DRA direct testimony Ch. 3, pp. 3-7 and 3-8. 
 

19) Should potential EDR 
customers be required to 
demonstrate that electricity 
makes up a threshold 
percentage of operating costs 
in order to qualify for the 
EDR discount? 

Yes.  The Commission should require EDR customers to demonstrate that electricity makes up 
at least 5% of their operating costs in order to qualify for the EDR discount.  The Commission 
should require the customer affidavit to include a provision that electricity costs constitute at 
least 5% of the customer’s operating expenses.   This requirement helps to ensure that 
participation in the EDR program is limited to those for whom it will have a meaningful impact.  
Also, the requirement protects the integrity of the EDR program by making it available only to 
businesses for which energy is a material cost.  The 5% requirement is a very low threshold, 
especially considering that it excludes the cost of raw materials.  Given the large amount of 
retention customers who could potentially be eligible for this program, participation in the EDR 
program must be limited in order to protect nonparticipating ratepayers.   
 
The Commission adopted a 5% threshold in prior EDR proceedings, Decision 05-09-018 and 
Decision 10-06-015.  The 5% threshold is the result of settlement negotiations that took place for 
the 2005-2010 EDR program application.  It represents a threshold that a range of parties 
representing different interests eventually agreed was fair and reasonable.  The fact that the 
settling parties in Decision 10-09-015, which extended the 2005-2010 EDR program until 
December 31, 2012, decided to retain this requirement and the Commission approved it, further 
affirms the requirement’s utility as well as the reasonableness of the 5% threshold.  This 
requirement should be retained because it serves an important purpose; limiting EDR eligibility 
to businesses that need it the most and past Commission precedent supports it.  See DRA direct 
testimony Ch. 3, p. 3-3, and DRA rebuttal, Ch. 2, pp. 2-5 and 2-6. 



10 
 

20) Is there value in the 
current requirement that the 
“Customer Affidavit” be 
signed “under penalty of 
perjury” in attesting that but 
for this rate, the business 
would not expand, stay in, or 
come to California? 

Yes.  The Customer Affidavit is the primary tool in the EDR programs that discourages free-
riders from participating in the EDR program.  The customer affidavit has been an element of 
the past two EDR programs.3  The affidavit ensures that the program achieves its stated mandate, 
“to be available to businesses… that are locating, retaining or expanding major business 
facilities with at least 200 kW of load and that are also actively pursuing out-of-state location 
options for that load or would otherwise cease operations.”4  The affidavit is an important 
screening mechanism of the EDR program because it confirms that program participants are in 
fact actively considering out-of-state location options or considering ceasing operations.  
According to the Commission, the affidavit serves a key function, “it requires the applicant, 
under penalty of law, to assert that were it not for the Agreement it would have failed to expand, 
relocate or add its load in the State of California.”5  The affidavit requirement should be retained 
because it protects the integrity of the EDR program and the Commission has affirmed its value.  
See DRA direct testimony Ch. 3, p. 3-2, and DRA rebuttal, Ch. 2, pp. 2-7 and 2-8. 

21) Should the enhanced EDR 
option be for a more limited 
or a different term than the 
standard EDR option?   

Yes, unless either (1) DRA’s declining discount proposal is adopted, or (2) new marginal costs 
adopted in the 2014 and 2017 GRCs are reflected in discounts as proposed in DRA’s rebuttal at 
p.1-2 and p.1-14.   If neither of these provisions is adopted, then Enhanced EDR contract terms 
should be limited to three years, as described in DRA’s rebuttal testimony, pp. 1-12 through 1-
14. 

22) Should there be a limit on 
the number of times that a 
customer’s EDR participation 
may be extended for another 
term? 

Yes.  The Commission should allow customers with a standard EDR contract to reapply once for 
a second term, provided that they continue to meet the eligibility requirements and sign another 
customer affidavit and contract.  This proposal will maintain ratepayer risk at an acceptable 
level.  Customers should under no circumstances be allowed two consecutive terms under an 
Enhanced EDR program.  See DRA direct testimony Ch. 3, pp. 3-3 and 3-4. 

 
 
 
 
 

                                                 
3 D 05-09-018, p.24; D 10-06-015, p.14.  
4 PG&E Application12-03-001, P.6. 
5 D 05-09-018, p. 16.  



11 
 

23) What provisions of an 
EDR are necessary to guard 
against free-riders? 

The following provisions are necessary to guard against free-riders: (1) the customer affidavit 
signed under penalty of perjury, (2) limiting EDR program participation to customers for whom 
electricity costs constitute at least 5% of their operating expenses, (3) the CalBIS review and 
approval of applications; (4) inclusion of a non-assignability clause in EDR contracts, and (5) 
inclusion of liquidated damages clauses covering premature termination of EDR customer 
contracts as well as misrepresentation or fraud.  See DRA direct testimony Ch. 3, pp. 3-3 and 3-
4. 

24) Which elements of the 
current floor price (e.g. 
generation marginal costs) 
have decreased the headroom 
available for discounting 
rates?  Would modifying the 
terms of discounting floor 
price elements (e.g. indexing 
the price of natural gas to 
generation rate discounts) 
significantly increase the 
headroom available for 
discounting rates?  
 

The headroom for EDR discounts can be affected by changes in the marginal cost of energy 
(MEC), which, in turn, is sensitive to fluctuations in the market price of natural gas.  In the 
current EDR program, increases in MEC have caused the EDR price floor to increase.  In the 
current program, the marginal cost floor is enforced annually and retroactively, in some cases 
causing customers to be back-billed for previous discounts received. 
 
DRA does not object to PG&E’s proposal to index its forecast of MEC to the price of natural 
gas.  Assuming forecasts are unbiased, indexing should, as a general rule, neither increase nor 
decrease the amount of headroom available for discounts.  In the particular case of PG&E’s 
application, natural gas prices have declined relative to those assumed in PG&E’s 2011 GRC 
Phase 2 Settlement, and PG&E’s indexing proposal would increase the headroom for 
discounting. 
 
DRA’s proposed marginal cost and modified additive price floors use a weighted average of 
PG&E’s indexed MEC value and the Settlement MEC.  
DRA recommends that EDR contracts reflect changes to marginal costs when they are updated 
in the 2014 and 2017 GRCs, as explained in DRA’s rebuttal, pp. 1-12 to 1-14.  See also DRA’s 
response to Q. 21.  

25) Does the existence of a 
price floor act as a 
disincentive to business 
participation in the EDR 
program? 

No.  The existence of a price floor should not, per se, act as a disincentive to business 
participation in the EDR program.  Of course, the level of the floor will constrain the amount of 
discount available, and may, in some cases, act as a disincentive to business participation in the 
EDR program.  Of greater concern than the existence of a price floor is the manner in which it is 
applied. The currently required after-the-fact annual review and true up is probably a 
disincentive to business participation in the EDR program, because it introduces considerable 
uncertainty in customers’ final costs for energy. 
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26) Should the Commission 
eliminate the currently 
required after-the-fact annual 
review and true up that 
ensures that the discounted 
rates charged remained above 
the floor price?  

Yes, for reasons stated in DRA’s response to Question 25. 

27) Should contribution to 
margin be required of each 
participant, or of the program 
generally?  
 

A positive contribution to margin (CTM) should be required of each participant over the term of 
its EDR contract, on an ex ante (forecast) basis only.  For the proposed five-year contract term, 
each contract must show a positive five-year net present value of CTM, on a forecast basis.   
 
As a general principle, DRA believes that each participant should be required to demonstrate a 
positive CTM, on an ex ante (forecast) basis.  Ideally, such a demonstration would be on a 
customer-specific basis, relative to the marginal costs associated with the customer’s actual 
location.  While such an approach has been followed in some previous Commission proceedings 
which authorized discounts,6 DRA recognizes that it would be burdensome to require a full, 
customer-specific marginal cost analysis for each EDR applicant, and accepts PG&E’s use of 
separately averaged distribution marginal costs for constrained and unconstrained areas as a 
reasonable proxy for a customer-specific CTM calculation.  See, DRA rebuttal, p.1-11 and 1-12. 
 
DRA believes that each EDR program must stand on its own in passing the ratepayer benefits 
test.   For example, a positive CTM from a “Standard” EDR program should not be combined 
with, and mask, a negative CTM from an “Enhanced” EDR program.  See, DRA rebuttal p.1-12. 
 
Finally, the Utility should be required to track EDR aggregate portfolio CTM on an ex post 
basis, and shareholders should be responsible for 100% of any negative CTM cumulated through 
year 10 (i.e., 2022).  See DRA direct testimony Ch. 3, p. 3-15 and 3-16. 

 
 
 
 

                                                 
6 For example, the Expedited Application Docket proceedings which followed D.92-11-052 
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28) Should contribution to 
margin be calculated annually, 
or over some other time 
period?  
 

PG&E should be required to calculate, track, and report CTM annually by contract and for the 
EDR portfolio, both on an ex ante and an ex post basis.  See DRA’s response to Question 27. 

29) What must the 
Commission do in order to 
ensure that rates remain just 
and reasonable rates for non-
EDR participants?  
 

First and foremost, the Commission must continue to set a floor price on EDR rates, which 
includes the sum of marginal costs and nonbypassable charges, to ensure that nonbypassable 
costs are fully funded and that the marginal costs of serving EDR customers are not shifted to 
nonparticipating ratepayers.  Second, the Commission must reject PG&E’s proposal to allow 
negative distribution rates.  PG&E’s proposed negative distribution rates would, in some cases, 
discount nondiscountable rate components, violate competitive neutrality, and would be contrary 
to sound public policy.  Third, the Commission should tighten the current EDR programs 
safeguards against free riders, rather than relaxing those safeguards as PG&E proposes.  Fourth, 
if the Commission chooses to allow a fixed discount percentage for Enhanced EDR as proposed 
by PG&E, then it must either (1) shorten the contract term to three years, or require PG&E to 
reflect newly adopted 2014 GRC and 2017 GRC marginal costs as described in DRA’s rebuttal 
at p.1-14.  Finally, the Commission should require PG&E’s shareholders, if they wish to 
voluntarily offer EDR discounts at ratepayer expense, to assume the risk of the 10-year net 
present value of the CTM turning negative.  Otherwise, there is risk that ratepayers will not 
benefit from the EDR program, contrary to the requirements of P.U. Code Section 740.4 (h). 

30) Should PG&E 
shareholders bear some of the 
costs of any rate increases to 
non-EDR program 
participants that occur because 
of the rate reductions given to 
EDR program participants? 

Yes.  The Commission should require shareholders to bear 25% of the cost of the EDR 
discounts, assuming that a floor price is retained substantially as proposed by DRA.  If the floor 
price is removed, as PG&E proposes, then shareholders should bear 50% of the cost of the EDR 
discounts in light of the substantially greater risk to ratepayers from absence of a floor price.  
The Commission does have the discretion to allocate all or some portion of the cost of voluntary 
EDR discounts to shareholders.  See DRA direct testimony Ch. 3, p. 3-14 and 3-15 
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31) Should there be a 
provision that requires 
shareholders to bear the cost 
of the EDR rate differential if 
an ex-post review of the 
program reveals that it has not 
resulted in benefits to 
ratepayers? 

Yes.  The Commission should require shareholders to bear 100% of the cost of the EDR rate 
differential if an ex-post review of the EDR program reveals that it has not resulted in a positive 
CTM after 10 years.  DRA believes that such a requirement follows from the ratepayer benefit 
condition of P.U. Code 740.4 (h).   PG&E designed its proposed EDR program to generate a 
positive CTM over 10 years, but it cannot guarantee that customers will continue to take PG&E 
service for the full 10 year period.  Further, PG&E’s rebuttal testimony states that the program 
can be evaluated in Phase 2 of the 2017 GRC and that customers participating in the EDR 
program should not be precluded from qualifying for any subsequent EDR program.7  This 
means that EDR customers could receive a substantial EDR discount for more than 5 years.  
Also, under PG&E’s proposal, the EDR program will be open to new participants until 
December 31, 2017, which means that new contracts can be signed until that point and then will 
be effective for the following 5 years.8  Marginal costs could rise dramatically over the next 10 
years, which could result in EDR customers generating a negative CTM; therefore, it is 
necessary to protect ratepayers from this risk.  PG&E should be required to stand behind its 
testimony, and if an ex-post review of the program reveals that it has not generated a positive 
CTM after 10 years, PG&E shareholders should be required to fund the recovery of that negative 
CTM.  See DRA direct testimony Ch. 3, pp. 3-15 and 3-16 and DRA rebuttal, Ch. 2, pp. 2-8 and 
2-9. 

 
 
 
 
 
 
 
 
 
 
 
 
                                                 
7 PG&E rebuttal testimony, Chapter 2, p. 2-9. 
8 PG&E rebuttal testimony, Chapter 2, p. 2-9, FN 6. 
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32) To what extent have 
previously authorized EDR 
programs accomplished these 
objectives?  
 

The recent past EDR programs contained substantial ratepayer benefit assurances because they 
enforced strict price floors that guaranteed the EDR program would generate a positive CTM.  
The past EDR programs did not document secondary ratepayer benefits.  No job reporting or 
economic analysis was required for the past programs.  Decision 05-09-018 required annual 
reports to the Commission listing all EDR applicants, the contents of the CalBIS review for 
these applicants, and the utilities’ final selection of EDR candidates.  In addition, Decision 10-
06-015 required the reports to include a flow chart describing the Utilities’ EDR screening and 
enrollment processes, and for new EDR customers, the amount paid to the utility above the floor 
price and the discount provided relative to the customer’s Otherwise Applicable Tariff.  See 
DRA direct testimony Ch. 3, p. 3-6. 
 
The EDR annual reports provide some indication of the EDR program’s success, the number of 
applicants, the number of EDR contracts signed, and what type of customers (attraction, 
expansion, and retention) signed EDR program contracts.  The reporting requirements listed in 
Decision 10-06-015 provide information about ratepayer benefits because they include the 
amount paid above the floor price, which is indicative of a positive CTM the customer 
contributed.  

33) Should the EDR include a 
requirement that each 
participant provide a good 
faith ex ante projection of the 
number of jobs the discounted 
rate will produce, and an 
accurate ex-post assessment 
of what jobs were actually 
created?  

No and Yes.  The Commission should not require EDR participants to provide a good faith ex 
ante projection of the number of jobs that discounted rate will produce.  But the customer should 
be required to provide such data to PG&E one year after the customer has begun service under 
the Enhanced EDR program.  The customer should provide the number of California jobs 
created or retained due to the applicant maintaining, locating, or expanding their operations 
within California, as well as occupational classifications for these jobs and an average of the pay 
and benefits for these jobs.  PG&E should be required to include this employment data in its 
annual EDR reports. 
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